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Subpart A--General Provisions

Sec. 127.100 What is the purpose of this part?

Section 8(m of the Small Business Act authorizes certain
procurenent nmechanisns to ensure that Wnen- Omed Smal |l Busi nesses
(WOSBs) have an equal opportunity to participate in Federa
contracting. This part inplenments these nmechani sns and ensures that the
programcreated, referred to as the WOSB Program is substantially
related to this inportant Congressional goal in accordance with
applicable | aw.

Sec. 127.101 Wat type of assistance is available under this part?

This part authorizes contracting officers to restrict conpetition
to eligible Economically D sadvantaged Wnen- Omed Smal | Busi nesses
(EDWOSBs) for certain Federal contracts in industries in which the
Smal | Busi ness Adm nistration (SBA) deternines that WOSBs are
underrepresented or substantially underrepresented in Federa
procurenent. It also authorizes contracting officers to restrict
conpetition to eligible WOSBs for certain Federal contracts in
i ndustries in which SBA determi nes that WOSBs are substantially
underrepresented in Federal procurenent and has wai ved the economically
di sadvant aged requi renent.

Sec. 127.102 What are the definitions of the terns used in this part?

For purposes of this part:

8(a) Busi ness Devel opnent (8(a) BD) concern means a concern that
SBA has certified as an 8(a) BD program partici pant and whose term has
not expired or otherwise left the 8(a) BD programearly.

AA/ CC&BD neans SBA's Associ ate Administrator for Governnent
Contracting and Busi ness Devel opnent.

Central Contractor Registration (CCR) Database neans the primary

CGovernment repository for contractor information required for the



conduct of business with the Government. It is also a neans for
conducting searches for small business contractors. |n general
prospective Federal contractors nust be registered in CCR prior to
award of a contract or purchase agreement. CCR is located at https://
www. bpn. gov/ ccr/.

Citizen nmeans a person born or naturalized in the United States.
Resi dent aliens and hol ders of permanent visas are not considered to be
citizens.

Concern nmeans a firmthat satisfies the requirements in Sec.
121.105 of this chapter

Contracting officer has the neaning given to that termin Section
27(f)(5) of the Ofice of Federal Procurenent Policy Act (codified at
41 U.S.C. 423(f)(5)).

D/ GC nmeans SBA's Director for Government Contracting.

Econoni cal | y D sadvant aged WOSB ( EDWOSB) neans a concern that is
smal | pursuant to part 121 of this chapter and that is at |east 51
percent owned and controlled by one or nore wonen who are citizens and
who are econom cally di sadvantaged in accordance with Sec. Sec.
127.200, 127.201, 127.202 and 127.203. An EDWOSB automatically
qgualifies as a WOSB.

EDWOSB requi renment neans a Federal requirenment for services or
supplies for which a contracting officer has restricted conpetition to
EDWOSBs.

I nredi ate fanmi |y nenber neans father, nother, husband, wi fe, son
daughter, stepchild, brother, sister, grandfather, grandnother,
grandson, granddaughter, father-in-law, nother-in-law, son-in-law, and
daught er-in-1 aw.

Interested party nmeans any concern that subnmits an offer for a
speci fic EDWOSB or WOSB requirenment, the contracting activity's
contracting officer, or SBA

ORCA (the Online Representations and Certifications Application)
neans the primary CGovernnent repository for contractor subnmitted
representations and certifications required for the conduct of business
with the Government. ORCA is located at https://orca. bpn. gov.

Primary industry classification neans the six-digit North Anmerican
Industry Cl assification System (NAICS) code designation that best
describes the primary business activity of the concern. The NAICS code
designations are described in the NAICS nanual available via the
Internet at http://ww. census.gov/NAICS. In deternmining the primary
i ndustry in which a concern is engaged, SBA will consider the factors
set forth in Sec. 121.107 of this chapter

Sane or similar |line of business means business activities within
the sane four-digit ““Industry Goup'' of the NAICS Manual as the
primary industry classification of the WOSB or EDWOSB

Substantial underrepresentati on means a disparity ratio which is
| ess than 0.5.

Underrepresentation neans a disparity ratio between 0.5 and 0. 8.
WOSB neans a concern that is small pursuant to part 121 of this
chapter, and that is at |east 51 percent owned and controlled by one or
nore wonen who are citizens in accordance with Sec. Sec. 127.200,

127.201 and 127. 202.

WOSB Program Repository neans a secure, Web-based application that
collects, stores and di sseni nates docunents to the contracting
comunity and SBA, which verify the eligibility of a business concern
for a contract to be awarded under a WOSB or EDWOSB requirenent.

WOSB requi renent neans a Federal requirenent for services or
supplies for which a contracting officer has restricted conpetition to
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el i gi bl e WOSBs.

Subpart B--Eligibility Requirenents To Qualify as an EDWOSB or WOSB

Sec. 127.200 What are the requirenments a concern nmust neet to qualify
as an EDWOSB or WOSB?

(a) Qalification as an EDWOSB. To qualify as an EDWOSB, a concern
nmust be:

(1) A small business as defined in part 121 of this chapter for its
primary industry classification; and

(2) Not less than 51 percent unconditionally and directly owned and
controll ed by one or nore wonen who are United States citizens and are
econoni cal | y di sadvant aged.

(b) Qualification as a WOSB. To qualify as a WOSB, a concern nust
be:

(1) A small business as defined in part 121 of this chapter; and

(2) Not less than 51 percent unconditionally and directly owned and
controlled by one or nore wonen who are United States citizens.

Sec. 127.201 What are the requirenments for ownership of an EDWOSB and
WOSB?

(a) Ceneral. To qualify as an EDWOSB one or nore econom cally
di sadvant aged wonmen nust unconditionally and directly own at |east 51
percent of the concern. To qualify as a WOSB, one or nore wonen nust
unconditionally and directly own at |east 51 percent of the concern
Ownership will be determ ned without regard to conmunity property | aws.

(b) Requirement for unconditional ownership. To be considered
uncondi tional, the ownership nmust not be subject to any conditions,
executory agreenents, voting trusts, or other arrangenents that cause
or potentially cause ownership benefits to go to another. The pl edge or
encunbrance of stock or other ownership interest as collateral
i ncludi ng seller-financed transacti ons, does not affect the
uncondi tional nature of ownership if the terms follow normal conmmerci al
practices and the owner retains control absent violations of the terns.

(c) Requirenent for direct ownership. To be considered direct, the
qual i fyi ng wonmen nust own 51 percent of the concern directly. The 51
percent ownership may not be through another business entity or a trust
(i ncluding enpl oyee stock ownership plan) that is, in turn, owed and
controll ed by one or nore wonen or econom cally di sadvant aged wonen.
However, ownership by a trust, such as a living trust, nmay be treated
as the functional equivalent of ownership by a wonan or econonically
di sadvant aged woman where the trust is revocable, and the wonman is the
grantor, the trustee, and the sole current beneficiary of the trust.

(d) Omnership of a partnership. In the case of a concern that is a
partnership, at l|east 51 percent of each class of partnership interest
nmust be unconditionally owned by one or nore wonen or in the case of an
EDWOSB, economi cal |y di sadvant aged wormen. The ownership nust be
reflected in the concern's partnership agreenent. For purposes of this
requi renent, general and linmted partnership interests are considered
different classes of partnership interest.

(e) Omership of alimted liability conpany. In the case of a
concern that is alimted liability conpany, at |least 51 percent of
each class of nenber interest nust be unconditionally owned by one or



nore wonen or in the case of an EDWOSB, economically disadvant aged
wonen.

(f) Omnership of a corporation. In the case of a concern that is a
corporation, at |least 51 percent of each class of voting stock
out st andi ng and 51 percent of the aggregate of all stock outstanding
nmust be unconditionally owned by one or nore wonen, or in the case of
an EDWOSB, econonically di sadvant aged wonen. I n determning
uncondi ti onal ownership of the concern, any unexerci sed stock options
or simlar agreenments held by a wonman will be disregarded. However, any
unexerci sed stock option or other agreement, including the right to
convert non-voting stock or debentures into voting stock, held by any ot her
i ndividual or entity will be treated as having
been exerci sed.

Sec. 127.202 What are the requirenents for control of an EDWOSB or
WOSB?

(a) General. To qualify as a WOSB, the nmanagenent and daily
busi ness operations of the concern nust be controlled by one or nore
wonmen. To qualify as an EDWOSB, the nanagenent and daily business
operations of the concern nust be controlled by one or nore wonen who
are econom cal ly di sadvantaged. Control by one or nore wonen or
economi cal | y di sadvant aged wonmen nmeans that both the |ong-term decision
nmaki ng and the day-to-day nanagenent and admi ni stration of the business
operations nmust be conducted by one or nore wonen or economically
di sadvant aged wonen.

(b) Managerial position and experience. A wonan, or in the case of
an EDWOSB an econonical |l y di sadvant aged wonman, nust hol d the highest
of ficer position in the concern and nmust have nanagerial experience of
the extent and conplexity needed to run the concern. The wonman or
econoni cal | y di sadvant aged worman manager need not have the technica
expertise or possess the required license to be found to control the
concern if she can denonstrate that she has ultinmate managerial and
supervisory control over those who possess the required |icenses or
techni cal expertise. However, if a man possesses the required |license
and has an equity interest in the concern, he may be found to contro
the concern

(c) Limtation on outside enploynent. The wonman or econonically
di sadvant aged worman who hol ds the hi ghest officer position of the
concern nmust manage it on a full-tine basis and devote full-tine to the
busi ness concern during the normal working hours of business concerns
in the same or simlar |ine of business. The woman or econonically
di sadvant aged woman who hol ds the hi ghest officer position nmay not
engage in outside enploynment that prevents her from devoting sufficient
time and attention to the daily affairs of the concern to control its
managenment and daily busi ness operations.

(d) Control over a partnership. In the case of a partnership, one
or nore wonen, or in the case of an EDWOSB, economically di sadvant aged
worren, must serve as general partners, with control over al
partnershi p deci si ons.

(e) Control over a limted liability conpany. In the case of a
[imted [iability conpany, one or nore wonen, or in the case of an
EDWOSB, economi cal |y di sadvant aged wonen, nust serve as managenent
nmenbers, with control over all decisions of the limted liability
conpany.

(f) Control over a corporation. One or nore wonen, or in the case



of an EDWOSB, econom cal ly di sadvant aged wonen, nust control the Board
of Directors of the concern. Wnen or econonically di sadvant aged wonen
are considered to control the Board of Directors when either

(1) One or nore wonen or economically di sadvant aged women own at
| east 51 percent of all voting stock of the concern, are on the Board
of Directors and have the percentage of voting stock necessary to
overcone any super nmgjority voting requirenents; or

(2) Worren or econonical ly di sadvant aged wonmen conprise the najority
of voting directors through actual nunbers or, where pernitted by state
| aw, through wei ghted voting.

(g) Involvenent in the concern by other individuals or entities.
Men or other entities may be involved in the managenent of the concern
and may be stockhol ders, partners or linmted liability menbers of the
concern. However, no nmales or other entity may exercise actual contro
or have the power to control the concern

Sec. 127.203 Wat are the rules governing the requirenent that
economi cal | y di sadvant aged wormen nmust own EDWOSBs?

(a) Ceneral. To qualify as an EDWOSB, the concern nust be at |east
51 percent owned by one or nore wonen who are econonically
di sadvantaged. A woman i s econonically di sadvantaged if she can
denonstrate that her ability to conpete in the free enterprise system
has been inpaired due to dimnished capital and credit opportunities as
conpared to others in the same or simlar line of business. SBA does
not take into consideration comunity property |aws when determ ning
economn ¢ di sadvant age when the wonan has no direct, individual or
separate ownership interest in the property.

(b) Limitation on personal net worth.

(1) In order to be considered econonically disadvantaged, the
woman' s personal net worth nmust be | ess than $750, 000, excludi ng her
ownership interest in the concern and her equity interest in her
primary personal residence.

(2) I'nconme received froman EDWOSB that is an S corporation, LLC or
partnership will be excluded fromnet worth where the EDWOSB provi des
docunment ary evi dence denonstrating that the income was reinvested in
t he busi ness concern or the distribution was solely for the purposes of
payi ng taxes arising in the normal course of operations of the business
concern. Losses fromthe S corporation, LLC or partnership, however,
are | osses to the EDWOSB only, not |osses to the individual, and cannot
be used to reduce an individual's net worth.

(3) Funds invested in an Individual Retirement Account (IRA) or
other official retirement account that are unavailable until retirement
age without a significant penalty will not be considered in deternining
a woman's net worth. In order to properly assess whether funds invested
in aretirement account nmay be excluded froma wonan's net worth, she
nmust provide infornmati on about the terns and restrictions of the
account to SBA and certify that the retirenent account is legitinmate.

(c) Factors to be considered.

(1) General. The personal financial condition of the woman cl ai m ng
econom ¢ di sadvant age, including her personal incone for the past three
years (including bonuses, and the val ue of conpany stock given in lieu
of cash), her personal net worth and the fair nmarket value of all of
her assets, whether encunbered or not, will be considered in
det erm ni ng whet her she i s econom cal ly di sadvant aged.

(2) Spouse's financial situation. SBA may consider a spouse's



financial situation in deternmning a woman's access to credit and
capital. Wen narried, an individual claimng econom c di sadvant age
nmust submit separate financial information for her spouse, unless the

i ndi vi dual and the spouse are legally separated. SBA will consider a
spouse's financial situation in determning an individual's access to
credit and capital where the spouse has a role in the business (e.qg.

an officer, enployee or director) or has lent noney to, provided credit
or financial support to, or guaranteed a | oan of the business. SBA nay
al so consider the spouse's financial condition if the spouse's business
isin the sane or sinmlar line of business as the EDWOSB or WOSB and

t he spouse’'s business and WOSB share siml|ar names, Wb sites,

equi prent or enployees. In addition, all transfers to a spouse within
two years of a certification will be attributed to a wonman cl ai m ng
economni ¢ di sadvantage as set forth in paragraph (d) of this section

(3) Incone.

(i) Wen considering a woman's personal incone, if the adjusted
gross yearly inconme averaged over the three years preceding the
certification exceeds $350,000, SBA will presune that she is not
economi cal | y di sadvant aged. The presunption may be rebutted by a show ng that
this incone | evel was unusual and not likely to occur in the future, that
| osses comensurate with and directly related to the earnings were suffered,
or by evidence that the income is not indicative of |ack of economnic
di sadvant age.

(ii) Income received by an EDWOSB that is an S corporation, LLC, or
partnership will be excluded froman individual's incone where the
EDWOSB provi des docunentary evi dence denonstrating that the income was
reinvested in the EDWOSB or the distribution was solely for the
pur poses of paying taxes arising in the normal course of operations of
t he busi ness concern. Losses fromthe S corporation, LLC or
partnershi p, however, are | osses to the EDWOSB only, not losses to the
i ndi vidual, and cannot be used to reduce a worman's personal incone.

(4) Fair market value of all assets. A wonman will generally not be
consi dered economically disadvantaged if the fair market value of all
her assets (including her primary residence and the val ue of the
busi ness concern) exceeds $6 mllion. The only assets excluded from
this determ nation are funds excluded under paragraph (b)(3) of this
section as being invested in a qualified | RA account or other officia
retirement account.

(d) Transfers within two years. Assets that a woman cl aim ng
econom ¢ di sadvantage transferred within two years of the date of the
concern's certification will be attributed to the worman cl ai m ng
econoni ¢ di sadvantage if the assets were transferred to an i nmedi ate
famly nmenber, or to a trust that has as a beneficiary an i medi ate
fam ly menber. The transferred assets within the two-year period wll
not be attributed to the wonman if the transfer was:

(1) To or on behalf of an imediate fanmily menber for that
i ndi vi dual's education, nedical expenses, or sone other form of
essenti al support; or

(2) To an imediate fam |y nenber in recognition of a special
occasi on, such as a birthday, graduation, anniversary, or retirenent.

Subpart C-Certification of EDWOSB or WOSB St at us

Sec. 127.300 How is a concern certified as an EDWOSB or WOSB?

(a) Ceneral. At the time a concern subnits an offer on a specific



contract reserved for conpetition under this part, it nust be
registered in the Central Contractor Registration (CCR), have a current
representati on posted on the Online Representations and Certifications
Application (ORCA) that it qualifies as an EDWOSB or WOSB and have
provi ded the required docunents to the WOSB Program Repository, or if
the repository is unavail able, be prepared to subnmt the docunents to
the contracting officer if selected as the apparent successful offeror.

(b) Formof certification. In conjunction with its required
registration in the CCR database, the concern nmust subnmit a copy of the
Worren- Omned Snal | Busi ness Program Certification (WOSB or EDWOSB) to
the WOSB Program Repository and representations to the electronic
annual representations and certifications at http://orca. bpn. gov, that
it is aqualified EDNOSB or WOSB. The Wrnen- Omed Snal | Busi ness
Program Certification (WXSB or EDWOSB) and representation nust state,
subj ect to penalties for nisrepresentation, that:

(1) The concern is an EDWOSB or WOSB or is certified as an EDWOSB
or WOSB by a certifying entity approved by SBA, and there have been no
changes in its circunstances affecting its eligibility since
certification;

(2) The concern neets each of the applicable individual eligibility
requi renents described in subpart B of this part, including that:

(i) It is a small business concern under the size standard assigned
to the particular procurenent;

(ii) It is at least 51 percent owned and controlled by one or nore
worren who are United States citizens, or it is at |east 51 percent
owned and controlled by one or nore wonen who are United States
citizens and are econonically di sadvant aged; and

(iii) Neither SBA, in connection with an exanination or protest,
nor an SBA-approved certifier has issued a decision currently in effect
finding that it does not qualify as an EDWOSB or WOSB.

(c) Documents provided to contracting officer. Al of the docunents
set forth in paragraphs (d) and (e) of this section nust be provided to
the contracting officer to verify eligibility at the tinme of initial
of fer. The docunents will be provided via the WOSB Program Repository
or, if the repository is unavailable, directly to the contracting
of ficer. The docunents must be retained for a mninmumof six (6) years.

(d) Third-Party Certification.

(1) Prior to certification in ORCA, the WOSB or EDWOSB t hat has
been certified as a WOSB or EDWOSB by a certifying entity approved by
SBA, including those certifiers fromwhich SBA will accept
certifications fromthe U S. Departnent of Transportation's (DOT)

Di sadvant aged Busi ness Enterprise (DBE) Program or by SBA as an 8(a)
BD Participant, must provide a copy of the third-party Certification to
the WOSB Program Repository. If the WOSB Program Repository is

unavail abl e, then prior to the award of a WOSB or EDWOSB contract, the
apparent successful offeror WOSB or EDWOSB t hat has been certified as a
EDWOSB or WOSB by a certifying entity approved by SBA nust provide a
copy of the third-party Certification to the contracting officer
verifying that it was a WOSB or EDWOSB at the tine of initial offer.

(2) The EDWOSB or WOSB nust al so provide a copy of the joint
venture agreenent, if applicable.

(3) The EDWOSB or WOSB nust al so provide a signed copy of the
Wen- Omed Smal | Business Program Certification (WOSB or EDWOSB) .

(4) The EDWOSB or WOSB nust al so provi de any additional documents
as requested by SBAin witing that are necessary to satisfy the WOSB
Program requi renents.

(5) Wthin thirty (30) days of the WOSB Program Repository beconi ng
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avai | abl e, the WOSB or EDWOSB nust provide the sane docunents to the
repository.

(e) Non-Third Party Certification. A concern that has not been
certified as a WOSB or EDWOSB by a third-party certifier approved by
SBA or as a DBE or by SBA as an 8(a) BD Participant nust al so provide
docunments to the WOSB Program Repository. If the WOSB Program
Repository is unavailable, then prior to award of a WOSB or EDWOSB
contract, the apparent successful offeror nust provide a copy of the
docunments to the contracting officer verifying that it was a WOSB or
EDWOSB at the tinme of initial offer. Wthin thirty (30) days of the
WOSB Program Repository becom ng avail able, the WOSB or EDWOSB nust
provide the same docunents to the WOSB Program Repository. These
docunents must be signed and include the foll ow ng:

(1) Birth certificates, Naturalization papers, or unexpired
passports for owners who are wonen;

(2) Copy of the joint venture agreenent, if applicable;

(3) For limted liability conpanies:

(i) Articles of organization (also referred to as certificate of
organi zation or articles of formation) and any amendnents; and

(ii) Operating agreenent, and any anendnents;

(4) For corporations:

(i) Articles of incorporation and any anendnents;

(ii) By-laws and any anendnents;

(iii) Al issued stock certificates, including the front and back
copies, signed in accord with the by-Iaws;

(iv) Stock |edger; and

(v) Voting agreenents, if any;

(5) For partnerships, the partnership agreenent and any anendnents;

(6) For sole proprietorships (and corporations, limted liability
conpani es and partnerships if applicable), the assuned/fictitious nane
certificate(s);

(7) A signed copy of the Wnen-Owed Smal | Busi ness Program
Certification-WSBs; and

(8) For EDWOSBs, in addition to the above:

(i) SBA Form 413, Personal Financial Statement, available to the
public at http://ww.sba. gov/tool s/Forns/index.htm, for each wonman
cl ai M ng econoni ¢ di sadvant age; and

(ii) A signed copy of the Wwnen-Omed Snall Business Program
Certificati on- EDANOSBs.

(f) Update of certification and documents.

(1) The concern nust update its Wnen- Owmned Smal | Busi ness Program
Certification (WXSB or EDWOSB) and EDWOSB and WOSB representations and
self-certification on ORCA as necessary, but at least annually, to
ensure they are kept current, accurate, and conplete. The certification
and representations are effective for a period of one year fromthe
date of submi ssion or update.

(2) The WOSB or EDWOSB nust update the docunents subnitted to the
contracting officer via the WOSB Program Repository as necessary to
ensure they are kept current, accurate and conplete. |f the WOSB
Program Repository is not available, the WOSB or EDWOSB mnust provi de
current, accurate and conpl ete docunents to the contracting officer for
each contract award. Wthin thirty (30) days of the WOSB Program
Repository beconi ng avail able, the WXSB or EDWOSB nust provide the sane
docunments to the WOSB Program Repository.

Sec. 127.301 Wen nay a contracting officer accept a concern's self-
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certification?

(a) Ceneral.

(1) Third-Party Certifications. A contracting officer may accept a
concern's self-certification on ORCA as accurate for a specific
procurenent reserved for award under this Part if the apparent
successful offeror WOSB or EDWOSB provi ded the required docunents,
which are set forth in Sec. 127.300(d), and there has been no protest
or other credible information that calls into question the concern's
eligibility as a EDWSB or WOSB. An exanpl e of such credible evidence
i ncludes information that the concern was detern ned by SBA or an SBA-
approved certifier not to qualify as an EDAOSB or WOSB.

(2) Non-Third Party Certification. A contracting officer nay accept
a concern's self-certification in ORCA if the apparent successfu
of feror WOSB or EDWOSB has provi ded the required docunents, which are
set forth in Sec. 127.300(e).

(b) Referral to SBA. Wien the contracting officer has information
that calls into question the eligibility of a concern as an EDWOSB or
WOSB or the concern fails to provide all of the required docunments to
verify its eligibility, the contracting officer shall refer the concern
to SBA for verification of the concern's eligibility by filing an
EDWOSB or WOSB status protest pursuant to subpart F of this part. If
t he apparent successful offeror WOSB or EDWOSB fails to submt any of
the required docunents, the contracting officer cannot award a WOSB or
EDWOSB contract to that business concern

Sec. 127.302 Wiat third-party certifications may a concern use as
evidence of its status as a qualified EDWOSB or WOSB?

In order for a concern to use a certification by another entity as
evidence of its status as a qualified EDAMOSB or WOSB in support of its
representations in ORCA pursuant to Sec. 127.300(b), the concern nust
have a current, valid certification from

(a) SBA as an 8(a) BD Program participant; or

(b) An entity designated as an SBA-approved certifier on SBA's Wb
site located at http://ww. sbha. gov/ GC.

Sec. 127.303 How will SBA select and identify approved certifiers?

(a) General. SBA nmay enter into witten agreenents to accept the
EDWOSB or WOSB certification of a Federal agency, State governnent, or
national certifying entity if SBA determines that the entity's
certification process conplies with SBA-approved certification
standards and tracks the EDWMOSB or WOSB eligibility requirenents set
forth in subpart B of this part. The witten agreenent will include a
provi sion authorizing SBAto ternminate the agreenment if SBA
subsequently deternmnes that the entity's certification process does
not conply with SBA-approved certification standards or is not based on
the same EDWOSB or WOSB eligibility requirenents as set forth in
subpart B of this part.

(b) Required certification standards. In order for SBA to enter
into an agreenment to accept the EDWOSB or WOSB certification of a
Federal agency, State government, or national certifying entity, the
entity nust establish the follow ng:

(1) It will render fair and inpartial EDWOSB or WOSB eligibility
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det erm nati ons.

(2) It will retain the docunents subnitted by the approved WOSB or
EDWOSB for a period of six (6) years fromthe date of certification
(initial and any recertification) and provide any such docunents to SBA
in response to a status protest or eligibility exanination or agency
i nvestigation or audit.

(3) Its certification process will require applicant concerns to
pre-regi ster on CCR and subnit sufficient information as determ ned by
SBA to enable it to deterni ne whether the concern qualifies as an
EDWOSB or WOSB. This information nust include documentation
denonstrating whether the concern is:

(i) A small business concern under SBA's size standards for its
primary industry classification;

(ii) At least 51 percent owned and controlled by one or nbre wonen
who are United States citizens; and

(iii) I'n the case of a concern applying for EDWSB certification
at least 51 percent owned and controlled by one or nore wonen who are
United States citizens and economnical |y di sadvant aged.

(4) It will not decline to accept a concern's application for
EDWOSB or WOSB certification on the basis of race, color, national
origin, religion, age, disability, sexual orientation, or marital or
fam |y status.

(c) List of SBA-approved certifiers. SBAwill maintain a list of
approved certifiers, including certifiers fromwhich SBA will accept
DOT DBE certifications, on SBA's Internet Web site at http://
www. sba. gov/ GC. Any interested person may al so obtain a copy of the
list fromthe local SBA district office or SBA Area Ofice for
Gover nnent Contracti ng.

Sec. 127.304 How does a concern obtain certification froman approved
certifier?

A concern that seeks EDWOSB or WOSB certification froman SBA-
approved certifier must subnmit its application directly to the approved
certifier in accordance with the specific application procedures of the
particular certifier. Any interested party nmay obtain such
certification informati on and application by contacting the approved
certifier at the address provided on SBA' s |ist of approved certifiers.

127.305 May a concern determned not to qualify as an EDWOSB or
WOSB subnit a self-certification for a particular EDAOSB or WOSB
requirenent ?

A concern that SBA or an SBA-approved certifier determ nes does not
qualify as an EDWOSB or WOSB nmay not represent itself to be an EDWOSB
or WOSB, as applicable, unless SBA subsequently determines that it is
an eligible EDWSB or WOSB pursuant to the exani nation procedures under
Sec. 127.405, and there have been no material changes inits
circunstances affecting its eligibility since SBA's eligibility
determ nation. Any concern determ ned not to be a qualified EDASB or
WOSB may request that SBA conduct an examination to determine its
EDWOSB or WOSB eligibility at any time once it believes in good faith
that it satisfies all of the eligibility requirements to qualify as an
EDWOSB or WOSB.

Subpart D--Eligibility Exam nations
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Sec. 127.400 What is an eligibility exam nation?

(a) Purpose of exanination. Eligibility exam nations are
i nvestigations that verify the accuracy of any certification nmade or
i nformation provided as part of the certification process (including
third-party certifications) or in connection with an EDWOSB or WOSB
contract. In addition, eligibility exam nations may verify that a
concern neets the EDWOSB or WOSB eligibility requirenents at the tine
of the examination. SBAwll, inits sole discretion, perform
eligibility exaninations at any tine after a concern self-certifies in
CCR or ORCA that it is an EDWOSB or WOSB. SBA nay conduct the
exam nation, or parts of the exanmi nation, at one or all of the
concern's offices.

(b) Determination on conduct of an exam nation. SBA may consi der
protest allegations set forth in a protest in determ ning whether to
conduct an exam nation of a concern pursuant to subpart D of this part,
not wi t hst andi ng a di sm ssal or denial of a protest pursuant to Sec.
127.604. SBA nay al so consider information provided to the D)GC by a
third-party that questions the eligibility of a WOSB or EDWOSB t hat has
certified its status in ORCA or CCR in deternining whether to conduct
an eligibility exami nation.

Sec. 127.401 What is the difference between an eligibility
exam nati on and an EDWOSB or WOSB status protest pursuant to subpart F
of this part?

(a) Eligibility examination. An eligibility exam nation is the
formal process through which SBA verifies and nonitors the accuracy of
any certification nade or information provided as part of the
certification process or in connection with an EDWOSB or WOSB contract.
If SBA is conducting an eligibility exam nation on a concern that has
submtted an offer on a pendi ng EDWOSB or WOSB procurenent and SBA has
credible information that the concern may not qualify as an EDWOSB or
WOSB, then SBA may initiate a protest pursuant to Sec. 127.600 to
suspend award of the contract for fifteen (15) business days pending
SBA's deternination of the concern's eligibility.

(b) EDWOSB or WOSB protests. An EDWOSB or WOSB st atus protest
provides a nechani smfor challenging or verifying the EDAOSB or WOSB
eligibility of a concern in connection with a specific EDWOSB or WOSB
requi renent. SBA will process EDWOSB or WOSB protests in accordance
with the procedures and timeframe set forth in subpart F, and wll
determ ne the EDWOSB or WOSB eligibility of the protested concern as of
the date the concern represented its EDWOSB or WOSB status as part of
its initial offer including price. SBA's protest determnation will
apply to the specific procurement to which the protest relates and to
future procurenents

Sec. 127.402 How will SBA conduct an exam nation?

(a) Notification. No less than five (5) business days before
commenci ng an exami nation, SBA will notify the concern in witing that
it will conduct an exam nation to verify the status of the concern as
an EDWOSB or WOSB. However, SBA reserves the right to conduct a site



visit without prior notification to the concern

(b) Request for information. SBA will request that the concern or
contracting officer provide docunentation and information related to
the concern's EDWOSB or WOSB eligibility. These docunents wll include
t hose subnitted under Sec. 127.300 and any ot her pertinent documents
requested by SBA at the tinme of eligibility exam nation to verify
eligibility, including but not Iimted to, docunents subnitted by a
concern in connection with any WOSB or EDWOSB certification. SBA may
al so request copies of proposals or bids subnitted in response to an
EDWOSB or WOSB solicitation. In addition, EDWOSBs will be required to
subm t signed copies of SBA Form 413, Personal Financial Statenent, the
three nost recent personal income tax returns (including all schedul es
and W2 forms) for the wonen claining econom ¢ di sadvantage and their
spouses, unless the individuals and their spouses are legally
separ ated, and SBA Form 4506-T, Request for Tax Transcript Form
available to the public at http://ww. sba. gov/tool s/ Forns/index. htn .
SBA may draw an adverse inference where a concern fails to cooperate in
providing the requested informati on. The WOSB or EDWOSB nust retain
docunent ati on denonstrating satisfaction of the eligibility
requirenents for six (6) years fromdate of self-certification

Sec. 127.403 What happens if SBA verifies the concern's eligibility?

If SBA verifies that the concern satisfies the applicable EDWOSB or
WOSB eligibility requirenents, then the D)GC will send the concern a
witten decision to that effect and will allow the concern's EDWOSB or
WOSB designation in CCR and ORCA to stand and the concern may continue
to self-certify its EDWOSB or WOSB st at us

Sec. 127.404 \What happens if SBA is unable to verify a concern's
eligibility?

(a) Notice of proposed deternination of ineligibility. If SBAis
unable to verify that the concern qualifies as an EDWOSB or WOSB, then
the DDGC will send the concern a witten notice explaining the reasons
SBA bel i eves the concern did not qualify at the time of certification
or does not qualify as an EDWOSB or WOSB. The notice will advise the
concern that it has fifteen (15) cal endar days fromthe date of the
notice to respond.

(b) SBA determination. Following the fifteen (15) day response
period, the D/ GC or designee will consider the reasons of proposed
ineligibility and any information the concern subnitted in response,
and will send the concern a witten decision with its findings. The D/
GC s decision is effective imediately and remains in full force and
ef fect unless a new exam nation verifies the concernis an eligible
EDWOSB or WOSB or the concern is certified by a third-party certifier.

(1) If SBA deternmines that the concern does not qualify as an
EDWOSB or WOSB, then the D)GC will send the concern a witten decision
explaining the basis of ineligibility, and will require that the
concern renove its EDWOSB or WOSB designation in the CCR and ORCA
within five (5) cal endar days after the date of the decision.

(2) If the concern has already certified itself as a WOSB or EDWOSB
on a pendi ng procurenent the concern nmust inmediately informthe
officials responsible for the procurement of the adverse determ nation
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(3) If SBA deternmines that the concern did not qualify as an EDWOSB
or WOSB at the time it submitted its initial offer for an EDWOSB or
WOSB requirenent, the contracting officer nay term nate the contract,
not exerci se any option, or not award further task or delivery orders.

(4) Whether or not a contracting officer decides to allow or not
sallow an ineligible concern to fully performa contract under paragraph
(b)(2) of this section, the contracting officer cannot count the award
as one to an EDWOSB or WOSB and nust update the Federal Procurenent
Dat a System Next Generation (FPDS-NG and other databases fromthe date
of award accordingly.

(c) A concern that has been found to be ineligible may not
represent itself as a WOSB or EDWOSB until it cures the reason for its
ineligibility and SBA determnines that the concern qualifies as a WOSB
or EDWOSB. A concern that believes in good faith that it has cured the
reason(s) for its ineligibility may request an examination under the
procedures set forth in this section.

Sec. 127.405 What is the process for requesting an eligibility
exam nation?

(a) General. A concern may request that SBA conduct an exam nation
to verify its eligibility as an EDAOSB or WOSB at any tinme after it is
determ ned by SBA not to qualify as an EDWOSB or WOSB, if the concern
believes in good faith that it satisfies all of the EDWSB or WSB
eligibility requirenents under subpart B of this part.

(b) Format. The request for an examination nust be in witing and
nmust specify the particular reasons the concern was deternined not to
qualify as an EDWOSB or WOSB.

(c) Subm ssion of request. The concern nust submit its request
directly to the Director for Covernnent Contracting, U S. Small
Busi ness Admini stration, 409 Third Street, SW, Washi ngton, DC 20416,
or by fax to (202) 205-6390, marked "~ Attn: Request for Wnen- Owned
Smal | Business Eligibility Exam nation."'

(d) Notice of receipt of request. SBAwill inmediately notify the
concern in witing once SBA receives its request for an exam nation.
SBA wi || request that the concern provide docunentation and infornmation
related to the concern's EDAOSB or WOSB eligibility and may draw an
adverse inference if the concern fails to cooperate in providing the
requested information.

(e) Determnation of eligibility. The DD GC will send the concern a
witten decision finding that it either qualifies or does not qualify
as an EDWOSB or WOSB.

(1) If the DDGC determ nes that the concern does not qualify as an
EDWOSB or WOSB, the decision will explain the specific reasons for the
adverse determ nation and advi se the concern that it is prohibited from
self-certifying as an EDWSB or WOSB. |If the concern self-certifies as
an EDWOSB or WOSB not wi t hst andi ng SBA' s adverse determ nation, the
concern will be subject to the penalties under subpart G of this part.

(2) If the DDGC determ nes that the concern qualifies as an EDWOSB
or WOSB, then the DDGC will send the concern a witten decision to that
effect and will advise the concern that it may self-certify as an
EDWOSB or WOSB, as applicabl e.

(f) Effect of decision. The D)GC s decision is effective
i medi ately and rermains in full force and effect unless a new
exam nation verifies the concern is an eligible EDAOSB or WOSB or the
concern is certified by a third-party certifier. If the concern has



already certified itself as a WOSB or EDWIXSB on a pendi ng procurenent
the concern nmust inmediately informthe officials responsible for the
procurenent of the adverse determnation

(g) Determ nations of Ineligibility. A concern that has been found
to be ineligible shall not represent itself as a WOSB or EDWOSB unti
it cures the reason for its ineligibility and SBA determi nes that the
concern qualifies as a WOSB or EDWOSB. A concern that believes in good
faith that it has cured the reason(s) for its ineligibility my request
an exam nation under the procedures set forth in this section

Subpart E--Federal Contract Assistance

Sec. 127.500 In what industries is a contracting officer authorized
to restrict conpetition under this part?

A contracting officer may restrict conpetition under this part only
in those industries in which SBA has determined that WOSBs are
underrepresented or substantially underrepresented in Federa
procurenent, as specified in Sec. 127.501

Sec. 127.501 How will SBA determine the industries that are eligible
for EDWOSB or WOSB requi renents?

(a) Based upon its analysis, SBA will designate by NAICS Industry
Subsect or Code those industries in which WOSBs are underrepresented and
substantial |y underrepresented.

(b) In deternmining the extent of disparity of WOSBs, SBA may
request that the head of any Federal department or agency provide SBA,
data or information necessary to analyze the extent of disparity of
WOSBs.

Sec. 127.502 How will SBA identify and provide notice of the
designated industries?

SBA will post on its Internet Web site at http://ww. sba.gov a |i st
of NAICS I ndustry Subsector industries it designates under Sec.
127.501. The list of designated industries also may be obtained from
the I ocal SBA district office and may be posted on the General Services
Adm nistration Internet Wb site.

Sec. 127.503 Wen is a contracting officer authorized to restrict
conpetition under this part?

(a) EDWOSB requirenents. For requirenents in industries designated
by SBA as underrepresented pursuant to Sec. 127.501, a contracting
officer may restrict conpetition to EDWOSBs if the contracting officer
has a reasonabl e expectati on based on nmarket research that:

(1) Two or nore EDWOSBs will subnmit offers for the contract;

(2) The anticipated award price of the contract (including options)
does not exceed $5, 000,000, in the case of a contract assigned an NAICS
code for manufacturing; or $3,000,000, in the case of all other
contracts; and

(3) Contract award nmay be nade at a fair and reasonable price
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(b) WOSB requirenments. For requirements in industries designated by
SBA as substantially underrepresented pursuant to Sec. 127.501, a
contracting officer nmay restrict conpetition to WoSBs if the
contracting officer has a reasonabl e expectati on based on narket
research that:

(1) Two or nore WOSBs will submit offers (this includes EDWOSBs
whi ch are al so WOSBs) ;

(2) The anticipated award price of the contract (including options)
wi Il not exceed $5,000,000, in the case of a contract assigned an NAICS
code for manufacturing, or $3,000,000 in the case of all other
contracts; and

(3) Contract award may be made at a fair and reasonabl e price.

(c) 8(a) BD requirenments. A contracting officer may not restrict
conpetition to eligible EDNOSBs or WOSBs if an 8(a) BD Participant is
currently performing the requirenment under the 8(a) BD Program or SBA
has accepted the requirenment for perfornmance under the authority of the
8(a) BD program unless SBA consented to rel ease the requirenment from
the 8(a) BD program

(d) Contracting Anmong Snal| Business Prograns.

(1) Acquisitions Valued At or Bel ow $100, 000/ Sinplified Acquisition
Threshol d. The contracting officer shall set aside any acquisition with
an anticipated dollar val ue exceedi ng $3,000 ($15,000 for acquisitions
as described in the Federal Acquisition Regulation (FAR) at 48 CFR
13.201(g) (1)) but val ued bel ow $100, 000 ($250,000 for acquisitions
descri bed in paragraph (1) of the Sinplified Acquisition Threshold
definition in the FAR at 48 CFR 2.101) for snall busi ness concerns when
there is a reasonabl e expectation that offers will be obtained from at
| east two snall business concerns that are conpetitive in terns of
quality and delivery and award will be nmade at fair market prices. This
requi renent does not preclude a contracting officer fromsetting aside
a contract under the 8(a) BD, HUBZone, Service Disabled Veteran Omed
(SDVO), or WOSB prograns.

(2) Acquisitions Valued Above $100, 000/ Sinplified Acquisition
Thr eshol d.

(i) The contracting officer shall set aside any acquisition with an
antici pated dollar val ue exceedi ng $100, 000 ($250, 000 for acquisitions
descri bed in paragraph (1) of the Sinplified Acquisition Threshold
definition in the FAR at 48 CFR 2.101) for small business concerns when
there is a reasonabl e expectation that offers will be obtained from at
| east two small business concerns that are conpetitive in ternms of
quality and delivery and award will be nade at fair market prices.
However, after conducting market research, the contracting officer
shall first consider a set-aside or sole source award (if the sole
source award is permtted by statute or regulation) under the 8(a) BD,
HUBZone, SDVO SBC or WOSB prograns before setting aside the requirenent
as a small business set-aside. There is no order of precedence anong
the 8(a) BD, HUBZone, SDVO SBC or WOSB prograns. The contracting
of ficer must document the contract file with the rationale used to
support the specific set-aside, including the type and extent of market
research conducted. In addition, the contracting officer nust documnent
the contract file showing that the apparent successful offeror's ORCA
certifications and associ ated representati ons were revi ewed.

(i1) SBA believes that Progress in fulfilling the various snal
busi ness goals, as well as other factors such as the results of market



research, programmati c needs specific to the procuring agency,
anticipated award price, and the acquisition history, will be
considered in nmaking a decision as to which programto use for the
acqui sition.

(e) Contract file. Wien restricting conpetition to WOSBs or EDWOSBs
in accordance with Sec. 127.503, the contracting officer must docunent
the contract file accordingly, including the type and extent of market
research and the fact that the NAICS code assigned to the contract is
for an industry that SBA has designated as an underrepresented or, with
respect to WOSBs, substantially underrepresented, industry. In
addition, the contracting officer nmust docunent the contract file
showi ng that the apparent successful offeror's documents and ORCA
certifications and associ ated representati ons were revi ewed.

Sec. 127.504 Wat additional requirenents nmust a concern satisfy to
submit an offer on an EDWOSB or WOSB requirenent ?

(a) In order for a concern to submt an offer on a specific EDWOSB
or WOSB requi renent, the concern nust ensure that the appropriate
representations and certifications on CRCA are accurate and conpl ete at
the tinme it submits its offer to the contracting officer, including,
but not Iimted to, the fact that:

(1) It is small under the size standard corresponding to the NAICS
code assigned to the contract;

(2) It is listed on CCR and ORCA as an EDWOSB or WOSB; and

(3) There has been no material change in any of its circunstances
affecting its EDWOSB or WOSB eligibility.

(b) The concern nust al so neet the applicable percentages of work
requirenent as set forth in Sec. 125.6 of this chapter (limtations on
subcontracting rule).

Sec. 127.505 May a non-manufacturer subnmit an offer on an EDWOSB or
WOSB requi renment for supplies?

An EDWOSB or WOSB that is a non-manufacturer, as defined in Sec.
121.406(b) of this chapter, may subnmit an offer on an EDWOSB or WOSB
contract for supplies, if it nmeets the requirenents under the non-
manufacturer rule set forth in Sec. 121.406(b) of this chapter

Sec. 127.506 May a joint venture subnit an offer on an EDWOSB or WOSB
requirenent ?

A joint venture may submit an offer on an EDWOSB or WOSB contract
if the joint venture neets all of the follow ng requirenents:

(a) Except as provided in Sec. 121.103(h)(3) of this chapter, the
conbi ned annual receipts or enployees of the concerns entering into the
joint venture nust neet the applicable size standard corresponding to
the NAICS code assigned to the contract;

(b) The EDWOSB or WOSB participant of the joint venture nust be
designated on the CCR and the ORCA as an EDWOSB or WOSB;

(c) The parties to the joint venture nust enter into a witten
joint venture agreenent. The joint venture agreenment nust contain a
provi si on:

(1) Setting forth the purpose of the joint venture.



(2) Designating an EDAOSB or WOSB as the managi ng venturer of the
joint venture, and an enpl oyee of the managi ng venturer as the project
manager responsible for the performance of the contract;

(3) Stating that not |less than 51 percent of the net profits earned
by the joint venture will be distributed to the EDWOSB or WOSB;

(4) Specifying the responsibilities of the parties with regard to
contract perfornmance, sources of |abor, and negotiation of the EDWOSB
or WOSB contract; and

(5) Requiring the final original records be retained by the
managi ng venturer upon conpletion of the EDWOSB or WOSB contract
performed by the joint venture.

(d) The joint venture nust performthe applicabl e percentage of
work required of the EDWOSB or WOSB offerors in accordance with Sec.
125.6 of this chapter (limtations on subcontracting rule);

(e) The procuring activity will execute the contract in the nane of
t he EDWOSB or WOSB or joint venture.

(f) The WOSB or EDWOSB nust provide a copy of the joint venture
agreenment to the contracting officer

Sec. 127.507 Are there EDWOSB and WOSB contracti ng opportunities at
or below the sinplified acquisition threshol d?

If the requirement is at or below the sinplified acquisition
threshol d, the contracting officer nay set-aside the requirenment as set
forth in Sec. 127.503.

Sec. 127.508 May SBA appeal a contracting officer's decision not to
reserve a procurenment for award as a WOSB Program contract ?

The Adnministrator nay appeal a contracting officer's decision not
to make a particular requirenment avail able for award under the WOSB
Pr ogram

Sec. 127.509 What is the process for such an appeal ?

(a) Notice of appeal. Wien the contacting officer rejects a
reconmendati on by SBA's Procurenent Center Representative to nake a
requi renent available for the WOSB Program he or she nust notify the
Procurenent Center Representative as soon as practicable. If the
Admi ni strat or

intends to appeal the decision, SBA nust notify the contracting officer
no later than five (5) business days after receiving notice of the
contracting officer's decision.

(b) Suspension of action. Upon receipt of notice of SBA's intent to
appeal , the contracting officer nmust suspend further action regarding
the procurenent until the Secretary of the departnent or head of the
agency issues a witten decision on the appeal, unless the Secretary of
t he departnent or head of the agency nakes a written determi nation that
urgent and conpel ling circunstances which significantly affect the
interests of the United States conpel award of the contract.

(c) Deadline for appeal. Wthin fifteen (15) business days of SBA's
notification to the CO SBA nust file its formal appeal with the
Secretary of the department or head of the agency, or the appeal wll



be deenmed wi t hdr awn.

(d) Decision. The Secretary of the departnment or head of the agency
nmust specify in witing the reasons for a denial of an appeal brought
under this section

Subpart F--Protests

Sec. 127.600 Who nay protest the status of a concern as an EDWOSB or
WOSB?

An interested party may protest the EDWOSB or WOSB status of an
apparent successful offeror on an EDWOSB or WOSB contract. Any ot her
party or individual may submit information to the contracting officer
or SBAin an effort to persuade themto initiate a protest or to
per suade SBA to conduct an exam nation pursuant to subpart D of this
part.

Sec. 127.601 May a protest challenging the size and status of a
concern as an EDWOSB or WOSB be fil ed together?

An interested party seeking to protest both the size and the EDWOSB
or WOSB status of an apparent successful offeror on an EDWOSB or WOSB
requi renent nust file two separate protests, one size protest pursuant
to part 121 of this chapter and one EDWOSB or WOSB status protest
pursuant to this subpart. An interested party seeking to protest only
the size of an apparent successful EDWOSB or WOSB offeror nust file a
size protest to the contracting officer pursuant to part 121 of this
chapter.

Sec. 127.602 Wat are the grounds for filing an EDWOSB or WOSB st at us
pr ot est ?

SBA wi |l consider a protest challenging the status of a concern as
an EDWOSB or WOSB if the protest presents sufficient credible evidence
to show that the concern may not be owned and controlled by one or nore
women who are United States citizens and, if the protest is in
connection with an EDWOSB contract, that the concern is not at |east 51
percent owned and controlled by one or nore wonmen who are economcally
di sadvantaged. In addition, SBA will consider a protest challenging the
status of a concern as an EDWOSB or WOSB if the contracting officer has
protested because the WOSB or EDWOSB apparent successful offeror has
failed to provide all of the required docunents, as set forth in Sec.
127. 300.

Sec. 127.603 What are the requirenents for filing an EDWOSB or WOSB
prot est ?

(a) Format. Protests nmust be in witing and nust specify all the
grounds upon which the protest is based. A protest nerely asserting
that the protested concern is not an eligible EDAMOSB or WOSB, without
setting forth specific facts or allegations, is insufficient.

(b) Filing. Protestors may deliver their witten protests in
person, by facsinile, by express delivery service, e-mail, or by U S



mail (received by the applicable date) to the foll ow ng:

(1) To the contracting officer, if the protestor is an offeror for
the specific contract; or

(2) To the DVGC, if the protest is initiated by the contracting
officer or SBA. IF SBAinitiates a protest, the DG will notify the
contracting officer of such protest.

(c) Tinmeliness.

(1) For negotiated acquisitions, a protest froman interested party
nmust be received by the contracting officer prior to the close of
busi ness on the fifth business day after notification by the
contracting officer of the apparent successful offeror or notification
of award.

(2) For sealed bid acquisitions, a protest froman interested party
nmust be received by close of business on the fifth business day after
bi d openi ng.

(3) Any protest received after the tinme limt is untinmely, unless
it is fromSBA or the contracting officer. A contracting officer or SBA
may file an EDWOSB or WOSB protest at any tine after bid opening or
notification of intended awardee, whichever applies.

(4) Any protest received prior to bid opening or notification of
i nt ended awar dee, whi chever applies, is premature.

(5 Atinely filed protest applies to the procurenent in question
even if filed after award.

(d) Referral to SBA. The contracting officer nust forward to SBA
any protest received, notw thstandi ng whether he or she believes it is
premature, sufficiently specific, or tinely. The contracting officer
nmust send all protests, along with a referral letter and documents,
directly to the Director for CGovernnent Contracting, U S. Snall
Busi ness Admini stration, 409 Third Street, SW, Wshington, DC 20416
or by fax to (202) 205-6390, Attn: Wrnen-Omed Snal |l Business Status
Protest. The contracting officer's referral letter nust include
information pertaining to the solicitation that may be necessary for
SBA to determine tineliness and standing, including: the solicitation
nunber; the name, address, tel ephone nunber and facsinile nunber of the
contracting officer; whether the protestor subnmitted an offer; whether
the protested concern was the apparent successful offeror; when the
protested concern subnitted its offer; whether the procurenent was
conduct ed using seal ed bid or negotiated procedures; the bid opening
date, if applicable; when the protest was subrmitted to the contracting
of ficer; when the protestor received notification about the apparent
successful offeror, if applicable; and whether a contract has been
awarded. In addition, the contracting officer nust send copies of any
docunents provided to the contracting officer pursuant to Sec. 127.300
(if the repository is unavailable). The D) GC or designee will decide
the nmerits of EDWOSB or WOSB status protests.

Sec. 127.604 How will SBA process an EDWOSB or WOSB status protest?

(a) Notice of receipt of protest. Upon receipt of the protest, SBA
will notify the contracting officer and the protestor of the date SBA
recei ved the protest and whether SBA will process the protest or
di smiss it under paragraph (b) of this section. The contracting officer
may award the contract after receipt of a protest if the contracting
officer determines in witing that an award nust be nmade to prevent
significant harmto the public interest.

(b) Dismissal of protest. If SBA determines that the protest is



premature, untinely, nonspecific, or is based on nonprotestable
all egations, SBA will dismiss the protest and will send the contracting
of ficer and the protestor a notice of dismissal, citing the reason(s)
for the dismssal. Notw thstanding SBA s dism ssal of the protest, SBA
may, in its sole discretion, consider the protest allegations in
determ ni ng whet her to conduct an exami nation of the protested concern
pursuant to subpart D of this part or subnmit a protest itself.

(c) Notice to protested concern. If SBA deternines that the protest
is timely, sufficiently specific and is based upon protestable
al l egations, SBA will:

(1) Notify the protested concern of the protest and request
i nformation and docunents responding to the protest within five (5)
busi ness days fromthe date of the notice. These docunents will include
those that verify the eligibility of the concern, respond to the
protest allegations, and copies of proposals or bids submtted in
response to an EDWOSB or WOSB requirenent. In addition, EDWOSBs will be
required to submit signed copies of SBA Form 413, Personal Financia
Statenment, the two nost recent personal inconme tax returns (including
all schedules and W2 forns) for the wonen clainng economnic
di sadvant age and their spouses, unless the individuals and their
spouses are legally separated, and SBA Form 4506-T, Request for Tax
Transcript Form SBA may draw an adverse inference where a concern
fails to cooperate in providing the requested information and
docunents; and

(2) Forward a copy of the protest to the protested concern

(d) Time period for determination. SBA will determ ne the EDWOSB or
WOSB status of the protested concern within fifteen (15) business days
after receipt of the protest, or within any extension of that tine that
the contracting officer may grant SBA. |If SBA does not issue its
determination within the fifteen (15) day period, the contracting
of ficer must contact SBA to ascertain when SBA estimates that it wll
issue its decision. After contacting SBA, the contracting officer may
award the contract if he or she determines in witing that there is an
i medi ate need to award the contract and that waiting until SBA makes
it determination will harmthe public interest. The deternination nust
be included in the contract file and a witten copy sent to the D/ CC

(e) Notification of determ nation. SBA will notify the contracting
of ficer, the protestor, and the protested concern in witing of its
determ nation. If SBA sustains the protest, SBA will issue a decision
explaining the basis of its deternmination and requiring that the
concern renove its designation on the CCR and ORCA as an EDWOSB or
WOSB, as appropriate. Regardless of a decision not to sustain the
protest, SBA may, in its sole discretion, consider the protest
all egations in determ ning whether to conduct an exami nation of the
protested concern pursuant to subpart D of this part.

(f) Effect of determination. SBA's deternmination is effective
i mredi ately and is final unless overturned by SBA's Ofice of Hearings
and Appeals (OHA) on appeal pursuant to Sec. 127.605.

(1) Acontracting officer may award the contract to a protested
concern after the DJGC either has deternined that the protested concern
is an eligible WXSB or EDWOSB or has dismissed all protests against it.
| f OHA subsequently overturns the D)GC s deternination or dism ssal
the contracting officer nay apply the OHA decision to the procurenent
in question.

(2) A contracting officer shall not award the contract to a



protested concern that the DJGC has determ ned is not an EDW)SB or WOSB
for the procurenment in question

(i) Where the contracting officer has nade a witten determination
under paragraph (d) of this section that there is an i Mmedi ate need to
award the contract and waiting until SBA nakes its determ nation wll
harmthe public interest, the contracting officer receives the D)CC s
determ nation after contract award finding the business concern does
not qualify as EDWOSB or WOSB, and no OHA appeal has been filed, the
contracting officer may ternminate the award, and shall not exercise any
options, or not award further task or delivery orders. |If no such
witten determ nation by the contracting officer has been made, the
contracting officer receives the DGC s determination after contract
award finding the business concern does not qualify as an EDWOSB or
WOSB, and no OHA appeal has been filed, the contracting officer shal
term nate the award.

(ii) If atinmely OHA appeal has been filed after contract award,
the contracting of fi cer nmust consi der whether performance can be
suspended until an appellate decision is rendered.

(iii) If OHA affirms the DDGC s determination finding that the
protested concern is ineligible, the contracting officer shall either
term nate the contract, not exercise the next option or not award
further task or delivery orders

(3) The contracting officer nust update the Federal Procurenent
Data System and ot her procurenment reporting databases to reflect the
final agency decision (the DY GC s decision if no appeal is filed or
OHA' s deci sion).

(4) A concern that has been found to be ineligible nmay not submit
an offer as a WOSB or EDWOSB on anot her procurenent until it cures the
reason(s) for its ineligibility and SBA issues a decision to this
effect. A concern that believes in good faith that it has cured the
reason(s) for its ineligibility may request an exami nation under the
procedures set forth in Sec. 127.405.

Sec. 127.605 Wiat are the procedures for appealing an EDWSB or WOSB
status protest decision?

The protested concern, the protestor, or the contracting officer
may file an appeal of a WOSB or EDWOSB status protest determ nation
with SBA's Ofice of Hearings and Appeals (OHA) in accordance with part
134 of this chapter

Subpart G -Penalties

Sec. 127.700 What penalties may be inposed under this part?

Persons or concerns that falsely self-certify, provide fal se
information to the Government, or otherw se nisrepresent a concern's
status as an EDWOSB or WOSB for purposes of receiving Federal contract
assi stance under this part are subject to:

(a) Suspension and Debarnent pursuant to the procedures set forth
in the Federal Acquisition Regulations, 48 CFR 9. 4;

(b) Administrative and civil renedies prescribed by the Fal se
Claims Act, 31 U S.C 3729-3733 and under the Program Fraud G vi
Remedi es Act, 31 U.S. C. 3801-3812;

(c) Administrative and crimnal renmedies as described at Sections



16(a) and (d) of the Small Business Act, 15 U S.C. 645(a) and (d), as
amended;

(d) Crimnal penalties under 18 U.S.C. 1001; and

(e) Any other penalties as nmay be avail abl e under | aw.



